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3 

(The witness teauiiied the stand.) 

4 

US. WALTERSi Judge, I guess we'll have to switch back 

S 

to Plaintiff's binder. 

6 

THB COURT* All right. Mr. Underwood, flex your 

7 

muscles. 

8 

(Laughter) 

9 

MS. WALTERS* These go in the Medical Records section 

10 

of the binder. That's the one with the tab that Bays Medical 

11 

Records on it, and the number picks up at page 71 of that. 

12 

BY M3. WALTERS* 

n 

Q. Good afternoon. Doctor. 

14 

A. Good afternoon. 

15 

Q. You're an endocrinologist, is that correct? An 

16 

endocrinologist? 

17 

A. I'm an internist and endocrinologist. Internal medicine 

18 

and endocrinology. 

19 

Q. And you do not practice as a lung specialist. 

20 

A. No, I do not, except when it comes Into the field of 

21 

internal medicine. 

22 

Q. And you are not a speciallet in the diagnosis of cancer. 

23 

A. I am a specialist in the diagnosis of certain types of 

24 

cancer, for example, carcinoid tumors, pheochromocytomas. 

25 

Q. Are you a specialist in the diagnosis of small cell 
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cancer? 


2 

A. I am a specialist in the diagnosis of small cell cancer aa 


3 

far as differentiated from carcinoid tumors, which is a 


4 

distinction that the doctors who consult an ask me to help them 


5 

make. 


6 

Q. But you're not a specialist in any of the other small cell 


7 

carcinomas, is that correct? 


8 

A. I'm sorry, I don't understand your question* 


9 

Q. But you're not a specialist in any other small Cell 


10 

carcinomas. 


11 

A. What are other small cell carcinomas? 


12 

0* The ones that are not confused with carcinoids* 


13 

A. Well, I have to be a specialist in all of them in the 


14 

diagnosis, because any one of them might be confused with 


15 

carcinoids as far as the diagnosis goes. 


IS 

Q. Sir, do you recall at your deposition, which 1 took on 


17 

August of 1987, page 53, I asked you some questions about small 


18 

cell carcinoma, and you responded, at line 17, "Well, I 


19 

certainly do not sot myself up — " — 


20 

MR* COHN* Excuse me, Your Honor. Could we have the 


21 

question to which he's responding? 


22 

MS. WALTERSt Well, the question won't mako sense, but 


23 

I'll read it. 


24 

"QUESTIONi Is that 25 to 30 percent of the total 


25 

something that holds true as far ae you know in the literature 
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as a whole?* 

2 

Thao there's an objection, and then the witness 

3 

responds, "Certainly, X certainly do not set myself up as an 

4 

expert on small cell carcinoma.* 

5 

Do you remember making that statement at your 

S 

deposition? 

7 

A. Gosh, with the question you asked, X don't know it X could 

8 

have made that statement. That*a not an answer to the question 

9 

you asked there. 

10 

Q. Well, rather than reading the whole three pages that 

U 

preceded it, X asked you a number of questions about small cell 

12 

carcinoma, and your response was, I do not set myself up as an 

13 

expert on small cell carcinoma. Do you — 

14 

A. You have to read me the questions leading up to that. 

15 

Q. Doctor, is there a board specialty in endocrinology? 

16 

A. Yes, there is. 

17 

Q. And you're not Board certified in endocrinology? 

18 

A. X completed my two years of fellowship prior to the 

19 

boards, five years before the boards were set up, and I never 

20 

took the boards, and I'm Board qualified, but I never took them. 

21 

so I'm not Board certified. 

22 

Q. Now, endocrinology is a specialty that's prsctieod 

23 

throughout the country, isn't it? 

24 

A. Throughout the country, yes, that's correct. 

25 

Q. And are there endocrinologists in the New York-New Jersey 
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are* that you believe are qualified? 

2 

A. In the New Tort-New Jersey area? 

3 

Q. Yea. 

4 

A* Tee, there's certain endocrinologists that are qualified* 

5 

Q. Can you give the jury the benefit of the names of a few of 

6 

those? 

7 

A. Qualified for what, though? 

8 

Q. In endocrinology. 

9 

A. That's -- 

10 

MR. SIKRXDGEt Objection. 

11 

A* — such a general list. Z don't understand what you want 

12 

me to do* 

13 

HR. szRRlDGEi Objection, You Honor. 

14 

THE COURT* Well, he's answered already. 

15 

Q. Are you familiar with any endocrinologists in the New 

16 

York-New Jersey area that are Board qualified or Board certified 

17 

in the field of endocrinology? 

18 

A* An X faailiar with any of them. I guess I'm familiar witt 

19 

sene of then. 

20 

Q. Could you give the jury the names of a few of those? 

21 

A* Just off the top of my head, just name names? I don't 

22 

understand what you're driving at. 

23 

Q. If you know any Board qualified or Board certified 

24 

endocrinologists in the New York-New Jersey area, I'd like you 

25 

to give the jury the name of several of them. 
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A* All right. There's Norman Srtel# Board certified# Board 

2 

qualified endocrinologist; — 

3 

Q. Is that the only one you can think of# air? 

4 

A. That's the only one I can think of at the moment# sir. 

5 

Q. Are tkere other Board certified endocrinologists in the 

6 

Hew York-New Jersey metropolitan area whose names you can't 

7 

recall today? 

8 

A. Yes# there are. 

9 

Q. Do you remember approximately how many? 

10 

A. No# I don't. 

11 

Q. Now# you're aware# sir, that Duke University# where you 

12 

practice# was first established by Mr. Duke# who owned the 

13 

Tobacco Trust* isn't that correct? 

14 

MR. BLEAKLEYi Objection# Your Honor* Owned the 

15 

Tobacco Trust? 

16 

THB COURT* well# — 

17 

MR. BLBARLEYt I don’t think there is any good faith 

18 

basis for that quastion. I don't think Mr. Duke owned the 

19 

Tobacco Truat. 

20 

0* Owned or organised# sir. 

21 

TBB COURT* Accept that amendment# Mr. Bleakley? 

22 

MR. BLEAKLEY* I don't think he organised the Tobacco 

23 

Trust either. 

24 

NR. COHN* Could we have a date on this# Your Uonor# 

25 

to see if this is remotely relevant to Dr. Faldman? 
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MS. WALTERS: Judge, It'a historical, and I'a going t< 
proceed from this point. 

TBB COURT: I'll permit it. Let's move on. 

MS. WALTERS: Could you answer the question? 

A. Give me the question one more time, Mrs. Walters. 

Q. Are you aware, sir, that Duke University, where you 

practice, was first established by Mr. Duke, who either owned oi 
organised the Tobacco Trust? 

A. I'm not. I've never heard of the Tobacco Trust*. Mr. Duka 
contributed money to Duke over 50 years ago to found the 
university, but I never heard the term Tobacco Trust. 

Q. You're not aware that ho was involved in the Tobacco 
Trust. 

A. Not at all. I'm not. an historian on the history of 
tobacco. 

Q. And Duke University is located in Durham, North Carolina, 
which is the headquarters for both Liggett and American Tobacco 
Companies, is that correct? 

A. I believe that is correct. 

Q. And you're further aware that the university with whom 

you're affiliated receives substantial money from the tobacco 

companies each year. 

A. Ho, I'm not aware of that. 

Q. As a matter -- 

A. I'm not aware o£ that at all. 
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Q. As a matter of fact, ale, are you aware that Liggett 
established its own — before Liggett established its own 
research department, it employed a Dr. Paul Cross, and you*re 
familiar with Dr. Gross, aren't you? 

A. Dr. Gross. I know Dr. Gross's name. I don't really know 
him very well. He's not in my department, Paul Gross. 

Q. That's correct. 

A. Well, actually, I think he was gone when I came to Duke. 

Q, And Liggett used Dr. Paul Gross and his services and his 

laboratory at Duke before It established its own research 
department. 

A. I was totally unaware of that fact* 

0. Do you know how much money Duke University receives each 
year from the Council For Tobacco Research? 

A. I have absolutely no idea how much money they receive, or 
that they receive any money. 

Q. How, Doctor, a large portion of the work that you do deals 
with diabetes, isn't that correct? 

A. Right now, the largest part of my work deals with 
carcinoid tumors, as I testified this morning. 

Q. uow about historically over the years; hasn't a major 
portion of the work in which you've been involved dealt with 
diabetes? 

A. Ho. By this time, it is, definitely more has dealt with 

carcinoid tumors. I've been working on them for, since 1970, 
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and 1 came to Duka in 1967, and a such greater proportion of »y 
tint has boon spent on carcinoid tumors and on apudoaas than on 
diabetes* 

Q* Well, Doctor, bow about your publications? You’ve 
published a number of articles that are contained in the jury 
binder? 

A. That's correct. 

q. Aren't a substantial number of those involving diabetes 
and insulin? 

A. Yes, a substantial number are. 

Q. so is it fair to say that a substantial portion of your 
research work has involved diabetes and diabetio patients? 

A. That was in the historical post.* it did) but in the 
recent, last 15 years, it has involved diabetes much less and 
carcinoid tumors much more. 

Q. In fact, sir, since 1970, you've been collecting and 
reviewing carcinoid tumors, including carcinoid tumors of the 
lungi isn't that correct? 

A. Since 1970? 

q. Yes, you've been keeping track. 

A. Yes, that is correct. 

0. And in the past, let's see, I guess it's 18 years, you 

have collected only 55 cases of carcinoids of the lung. 

A. Approximately 55. It changes, you know, from month to 

month, but that's the approximate amount. Now, it may be a 
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littla more than 55* Might be 60. I don't tabulate It ovary 


Q. In fact# at your deposition a year ago# It was 51; do you 
recall that? 

A. X don't recall the specific number a year ago. 


6 Q. 


And as I understand it# you enter each of the patients 


that you diagnose or that have been diagnosed as having 
carcinoid tumors into a computer that you keep at hoae and have 
a database that you maintain on each of those patients/ and you 
follow them for certain clinical and laboratory procedures and 
tests; Isn't that right? 


12 A. 


Yes# that started about three years ago. Before that 


time# I kept the records on file cards# nanila folders and so 
forth# but about three and a half years ago# I computerised the 
record because it was getting quite large. At least portions oi 
the record# not the total records. 


17 Q. 


One of tbe things that you didn't do# bowevar# is# you* 


didn't include In your database whether those tumors were 
typical carcinoids pathologically or whether they were atypical 
carcinoids; isn't that correct? 


21 A. 


In my original computer database? 


22 |Q. As of the date of your deposition# sir# when X took your 


deposition — 


24 A. 


Yes# as of the date of my deposition# X didn't. 


25 Q. Okay. And in fact# sir, when asked if you could retrieve 
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1 

information to find the histological typo of the tumors# you 

2 

said you could not. You cocall that? 

3 

A. You havo to show at that# Mis. Walters* Thoro'a a 

4 

quoation of bow# with what oaso ono can ratriovo something. Onr 

5 

night not be able to ratriovo it within a day# but one might be 

6 

able to in a natter of months. How was tho question phrased? 

7 

Q. Page 105# beginning at line sevent "And does your 

8 

computer database also contain the histological diagnosis for 

9 

each of these tumors? 

10 

•ANSWERt Histologic diagnosis? No# it does not. 

11 

•QUESTION* Do you know what the histological 

12 

diagnosis was for each of these tumors that you marked as benigr 

13 

bronchial carcinoids? 

14 

•ANSWERj Offhand# I don't know the histological 

15 

diagnosis. I know they all had a diagnosis where the 

16 

preponderance of evidence was that they had some type of 

17 

carcinoid tumor# but I don't know specifically the histological 

18 

diagnosis of each one offhand. 

19 

•QUESTIONi How about the ones that you have labeled 

20 

malignant bronchial carcinoids? Do you have any record of the 

21 

histological records of each of those? 

22 

"ANSWER* That information is not in my database# the 

23 

histological. There's no entry for tho histological diagnosis# 

24 

for specifically a histological diagnosis. 

25 

•QUESTION* Were all of those patients histologically 
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diagnosed? 

"ANSWERi They were to my recollection. It's been — 
over tbe years, I can't recall any of those that weren't.” 

And then later on, at page 112, line seven, I asked 

you, "But you have no way of knowing which one of these terms or 

which one of these histological diagnoses were given to which oi 

these carcinoids that you have listed on your computer printout, 
is that correct? 

"ANSWER: No, I don't know specifically which one was 
listed with each tissue, that io correct. I didn't do that with 
that goal in mind, actually. I didn't make the printout with 
that goal in mind.” 

Sir, on the date of your deposition — 

A. Excuse me, Ms. Waiters. You quoted me a3 saying I 
couldn't find the data. Would you please read where I said 
that? That's what you quoted me. I didn't have it in the 
computer, but where did X say I couldn't find it? 

Q. Line seven, I asked you, "But you have no way of knowing 
which one of those terms or which one of those histological 
diagnoses were given to which of those carcinoids?" 

The response was no. 

A. That's in the computer base. I could — I could assess 
the original records to find out that information. Takes work, 
but Z could assess the original records. 

Q» But you haven't done that, and you didn't do it up until 
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the date of the deposition. 

A. Until the date of the deposition, I didn't do it up to 
that date. 

Q. And you didn't do it when you rendered your opinion in 
this case that Mrs. Cipcilone had a carcinoid, 

A. X didn't review all of my — what is your question, Mrs. 
Walters? 

Q. You didn't review your database; you didn't review all of 
the cases that you've collected over the years; you didn't look 
at them to determine which ones were typical carcinoids and 
which ones were atypical carcinoids and correlate that with 
their clinical behavior before you rendered an opinion in this 
case. 

A. I rendered an opinion that Mrs. Cipollone had a malignant 
carcinoid, and X didn't need that information to render that 
opinion. 

Q. And, sir, a malignant carcinoid can be either a typical 
carcinoid or an atypical carcinoid by the way you classify them, 
isn't that correct? 

A. Yes, if it has a malignant course, it could be either of 
those two types. 

Q. So when you've been testifying for this jury today about e 

malignant carcinoid, and you've been testifying about the data 

that you've accumulated, and you've been testifying about the 

articles and information that you've reviewed over the years, 
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and you've been talking about malignant carcinoid# you have beer 
including in that all typical and all atypical carcinoids that# 
in fact# become malignanti isn't that correct? 

A. The way I defined malignant carcinoids at the deposition 
were they were carcinoids that had distant spread# and at the 
time of the deposition# that resulted in the death of the 18 or 
19 patients. It's now 19 out of 19# and these are malignant 
carcinoids with a malignant clinical course. 

0. Sir# typical carcinoids can be malignant# correct? Five 
percent of them are. 

A* On occasion# they can. 

Q. And atypical carcinoids are also malignant# and when you 
rendered yovx opinions in this case that Hra. Cipollone had a 
malignant carcinoid based on your data# your experience# and 
your background# you had no way to ascertain the distinction 
between a typical carcinoid and an atypical carcinoid. 

A* 1 rendered the opinion that Mr3. Cipollone had a malignant 
carcinoid that resulted in her death, i did not need to know 
the cell type to know that it resulted in her death. I knew she 
had a carcinoid from reviewing the record# that was my opinion# 
and it resulted in bee death# and that# 1 define as a malignant 
carcinoid. 

Q. You're aware# sir# that Hrs. Cipollone did not have a 
typical carcinoid, aren’t you? 

A. I'm aware -- the reports# the pathology reports indicated 
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1 she had an atypical carcinoid. 

2 0. And there*s been no dispute in this — the only dispute ix 

3 this case has been whether Mrs. Cipollone's tumor was an 

4 atypical carcinoid or a small cell cancer. 

5 HR. SIRRIDGE* Objection* Your Honor* just to form. 

6 in the case) I*a not sure what that means, whether it*a records 

7 or testixaony or what. 

8 MS. WALTERSt Case means this case. This lawsuit. 

9 MR. SIRRIDGSt That doesn’t help me. I'm still 

10 objecting to form. 

11 THE COURTj Can you he more specific? 

12 Q. Sir, the only dispute in this lawsuit is whether Mrs. 

13 Cipollone had an atypical carcinoid or a small cell cancer. 


14 A. 


In my opinion, the typical and atypical carcinoids are 


15 closely related, and I think Mrs. Cipollone had a carcinoid that 

16 had a malignant course, and that was the opinion I rendered on 

17 her diagnosis. 

18 Q. Do you disagree with all the pathologists that have 

19 testified in this cace? 


A. What do you mean, all the pathologists, Ms. Walters? 


21 Q. 


Have you read any of the testimony in this case? 


A. Yes, I have. 


23 0. 


Whose testimony have you read? 


A. Whose testimony? 


25 Q. 


Yes. 
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A. Are you talking about the records? What ara you driving 
at? 

q, whose trial testimony# which of the pathologists* trial 
testimony have you read in this case? 

A. Woll, let's see. I read parts of Or* Mills' testimony, I 
read the depositions of a number of the different people# but I 
didn't read all# because of the time frame# I didn't read all 
the testimonies. 

Q. Whore depositions did you read? 

A* Whose depositions did 1 read. I read Dr. Hills' 
deposition; X read Dr. Ratner’a deposition# at least a good 
portion of it. 

Q. And who selected the portions of the depositions and trial 
testimony for you to read? 

A. I selected them. 

Q. Okay. So you were provided with the entire testimony? 

A. The entire depositions. 

Q. Sir# I may not have understood# but did you testify today 

in court that you could render a diagnosis on a cell type of 
cancer based on the production by a tumor of serotonin and the 
presence of the carcinoid syndrome? 

A. 1 read — I testified thet under certain circumstances 
where it was impossible to get a diagnosis from other ways# I 
put together the clinical facts of the case# the laboratory 
facts of the case# the * ray facts of the case# and then 
L " CHARLES P. McCOIRB# C.S.R. 
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rendered a diagnosis if the pathology could not yield an answer 
on the case. 

Q» Then let me ask you the question# sir# can you render a 
diagnosis of a cell type of cancer based exclusively on the 
production of serotonin and the presence or absence of the 
carcinoid syndrome? 

A. X deal with likelihoods when I'm dealing with patients# 
what's the likelihood they have an illness# and l can render a 
likelihood if after all the pathology has been examined and you 
can't come up with an answer and the patient needs a diagnosis# 

I can render what is the most likely diagnosis in some cases by 
looking at the total clinical picture, the laboratory values# 
the scans# the x rays# and putting# trying to put them all 
together to try and help the patient. 

Q. Doctor# that wasn't my question. My question was, can you 
diagnose a cell type of cancer based exclusively on the level oi 
serotonin and the presence or absence of the carcinoid syndrome. 
A. The level of serotonin and the presence or absence of the 
carcinoid syndrome. Without taking into account things like 
scans? 

Q. Without taking anything else into consideration. 

A. Usually that would be more difficult to do without taking 

into account the clinical features and x ray features. 

Q. Doctor# let me ask you this. Would you diagnose a cell 

type of cancer based exclusively on the serotonin level and the 
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presence or absence of a carcinoid syndrom? 

2 

A. I would diagnose that there was a likelihood if tb« 

3 

serotonin level wee high and there wae a carcinoid syndrone that 

4 

there was a high likelihood that the tuaior was com type of a 

5 

carcinoid tumor. Z could not do absolutes) I could do what was 

6 

stoat probable. 

7 

Q* Would you put your name on a diagnostic sheet that says 

8 

this patient has a carcinoid tunor based exclusively on the 

9 

serotonin level and the presence or absence of the carcinoid 

10 

syndrom? 

11 

A. No. Ho, I would not put sty name saying this patient has 

12 

it, I night in a differential diagnosis give what is the nost 

13 

probable thing this patient night have if the patient needs 

14 

treatment and needs a diagnosis and the pathologist has been 

15 

unable to render a diagnosis. I might giva probabilities. I 

16 

could not give an absolute, saying, this is. 

17 

Q. Now, Doctor, what about a patient that just has an 

18 

elevated serotonin level, forget the carcinoid Byndroaej would 

19 

you aake a diagnosis of a cell type based exclusively on an 

20 

elevated level of serotonin? 

21 

A. Cell type? No, 1 wouldn't just on elevated serotonin. 

22 

Q. Okay. Would you make a diagnosis of a cell type based 

23 

only on the fact that a patient bad carcinoid syndrom? 

24 

A. Just that alone? 

25 

Q. That's right. 
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A. No, 1 wouldn't on that alone. 

Q. Okay. Now, sir, in this case, you testified at depositior 
that Mrs. Cipollone had carcinoid syndrom. Do you recall that! 
A. Tea, I do. 

Q. Today, you testified that aha had a partial syndrome. Do 
you recall that? 

A. Tea, I do* 

Q. Have you backed off on your earlier opinion? 

A. No, X have not. 

Q. So it's your opinion that Mrs. Cipollone had a full-blown 
carcinoid syndrom? 

A. Hell, a full-blown carcinoid syndrom, I really don't have 
enough information to say that. I'd have to know if she had 
carcinoid heart disease, and i*d need a autopsy to know that 
fact. 

Q. So you don't know whether Mrs. Cipollone bad a carcinoid 
syndrome. 

A. Mrs. Cipollone had two features of a carcinoid syndrome, 
flushing and diarrhea. 

Q. Sir, in fact, the diarrhea you didn't consider to be a 
significant feature in her case, isn't that correct? 

A. It was an contributing feature in ay coming to my 
diagnosis. I considered the flushing a stronger feature, but 
the diarrhea was a contributing feature. 

Q. In fact, sir, you've testified in this case that Mrs. 

CHARLES P. KcCUIRE, C.S.R. 
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1 

Cipollone's diarrhea nay not have been related to her tumor 

2 

since it had been present for oo many years. 

3 

A. It may have and it may not have. It's not an absolute 

4 

thing, but it's part of the total picture of the patient. 

5 

q. In fact, you've never seen anyone with a carcinoid 

6 

syndrome that has had complaints ongoing of diarrhea off and on 

7 

for 15 years, have you? 

3 

A. Yes, I have. 

9 

0. Page 206 of your deposition, line 19t 

10 

"QUESTION* I'm asking about diarrhea. Anybody that 

11 

had diarrhea for 15 years. 

12 

"ANSWER: I cannot recall anyone that had diarrhea for 

13 

15 years. 1 cannot recall anyone that had diarrhea for 15 

14 

years, no." 

15 

A. Since that time 1 gave that deposition, I've had several 

16 

patients wbo've had diarrhea. I've seen a fair number of 

17 

patients in the ensuing nine months, and they had diarrhea for 

18 

10 and 15 years. X saw 46 new patients last year, so I keep 

18 

seeing nee patients, learn new things every day. 

20 

Q, So in all the years that you have been dealing with 

21 

carcinoids, you have seen only in the last year a patient that 

22 

has had diarrhea for 15 yearsi is that right? 

23 

A. I've seen patients that have had it for eight and 10 

24 

years. 

25 

Q. And there are also patients that had a tumor for eight or 
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10 years# isn't that correct? 


A. Yea. 


3 Q* Now# Mrs* Cipollone's tumor was not present six months 

4 before her diagnosis# isn't that correct? 

5 A. According to the reports# it wasn't seen on the x ray# but 

6 I cannot say it was not present* 

7 Q. And you're aware that she had two x rays* one six months 

8 before her diagnosis and one approximately a year before her 

9 diagnosis. 


10 A. 


Yes# but I can't rule out the possibility that the tumor 


11 was so small that it was prasent for years# but it couldn't be 

12 seen on x ray until it finally got a certain size where it coulc 

13 be seen* 

14 0* And you're aware# sir# from reviewing the records that 

15 Mrs* Cipollone's diarrhea was diagnosed as being due to a number 

16 of gastrointestinal problems that she had. 

17 A* Yes. 

18 Q. Doctor# let's talk a little bit about the flushing. 

19 A. Fine. 

20 Q. Mow# I think you testified on direct examination that 

21 flushing is a result of the dilation of vessels in the face and 

22 the neck and that the flushing is generally in the face# that's 

23 the most frequent place# and that the neck goes along with the 

24 face. Isn't that correct? 


25 A. 


That's correct. 


CHARLES p. MCGUIRE, C.S.R. 
OFFICIAL COURT REPORTER 

httD://leaacvJibrarv.ucsf.e^tid/ehHitfcEBOM)ffllfv.industrydocuments. ucsf.edu/docs/pnxl0001- 



Feldman-cross 


10763 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 
13 
16 

17 

18 
19 


q. And« in fact# the area of the nack that ia usually f lusher 
is the V of tbs neck and tbs upper pact of tbs chest along with 
the face, as you shewed on tbs diagram. 

A* That is correct. 

0. And it turns a bright red. isn't that correct? 

A. That is correct. Well, it turns various shades of red. 

It's not, l won't say bright red in every case. Sons it just 

* 

turns a little red. 

0. Xn fact, it would be very uncommon to have a red heck 
without a red face; you don't see that. The vessels cause the 
reddening of both. Isn't that correct? 

A. I've seen cases where the neck is redder than the face. I 
have. 

Q. And that's the V of the neck turned red? 

A. The V of the neck is redder than the face. 

Q. But they're both red. 

a. That's correct. 

Q. Now, menopausal symptoms can be confused with flushing; 
isn't that right? 


20 A. They can be confused with fiushing income cases, yes. 

21 Q. And menopausal symptoms can be a more significant problem 


22 


in a woman with her ovaries removed at a young age. 


23 A. Would you please give me that question again? 

24 Q. The menopausal symptoms can be more of a problem in a 


25 


woman whose ovaries are removed at a young age. 
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A* Than a woman whose ovaries are removed at an old age? 

2 

Q. That's correct. 

3 

A. What's the end of the question? 

4 

Q. That's correct. 

5 

A. I would say in general that's correct. 

' 

6 

0* And Mrs. Cipollone's first ovary was removed when she was 

7 

40 years old, which is fairly young, isn't it? 

8 

A. That's — yes, that is fairly young. 

9 

Q. And let's take a look at some of the records here. 

10 

Sir, you also testified this morning that you reviewer 

11 

her records very carefully, and that's true, right) you reviewed 

12 

Mrs. Cipollone'o records very carefully. 

13 

A. Yes, I did. 

14 

Q. And in fact, you went through looking for evidence of 

15 

flushing. 

16 

A. Yes. 

17 

Q. And you noted that there was no evidence of flushing 

18 

between 1975 and the time that her tumor was diagnosed in 1981. 

19 

That's what you testified to this morning. You recall that. 

20 

sir? 

21 

A. There was no evidence that I saw in the material that I 

22 

reviewed. 

23 

MS. WALTERSt Okay. Now, let's take a look at some o t 

24 

the records. 

25 

Judge, I would like, if the jury could read along wit* 
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X 

it, and it basin* at page 71 of the binder, tbara are a few 

2 

nodical records in bare that are not yat in evidencey they're 

3 

pro-'81. 

4 

Q. Bava you looked at than*? 

5 

THE COURT* Show than to Mr. Sirridge. 

6 

NS. WALTERSt He haa a sat. 

7 

NR. SIRRIDGE* I think it's going to bn important to 

8 

identify aach ona of than and tba data before you start asking 

9 

questions about than. 

10 

THE COURT* But any objection to than going into 

11 

evidence, Nc. Sitridge7 

12 

NR. SIRRIDGE* 1*11 reserve an objection on that goin< 

13 

into evidence, but 1 don’t aind than being discussed. 

14 

TBE COURT* All right, and the jury look at than? 

IS 

HR. SIRRIDGE* Because there have bean a nunbar of 

16 

disputes about the nodical records, and I would like to discuss 

17 

that later. 

18 

TBE COURT* All right. 

19 

NS. WALTERS* Wall, all of these records vara 

20 

provided, tba final copies that were being used were provided tc 

21 

me by you, and they have your stanp on the bottoay they're 

22 

identified with Defendant's stamp. 

23 

NR. SIRRIDGE* The problem is. Your Honor, Ms. Welteri 

24 

doesn't want a bunch of the medical records in, so we need to 

25 

discuss that at side bar. 
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TBS COURTS Yes. Bat for the tin* being# I understan* 


you reserve# you have no objection to tho jury looking at it# ii 


the witness looks at it# Mr. Sirridgo? That's all I want to 


know. 


MB. SIRRlDGBi fine, As long as they're identified 


properly. 


THE COURTS Fine. 


So what page? 


Sir# beginning at page 71 of the jury binder. 


THE COURT* All right. The jury nay turn to it. 


7BE WITNESSJ Excuse no# Ms. Walters. You quoted me 


12 as saying this earning that, just help ne with my memory# you 


13 quoted ne as saying she didn't have any flushing? It seems lik< 


14 Mr. Slrridge asked ne about if she had any Freaarin therapy. 


15 Can you read it back to ne or aonething? 


MS. WALTERS* Perhaps tho transcript will be deliver** 


later and then we could read it. 


18 Q. 


Page 71. 


A. 71, Okay. 


Yes. In 1966# Mrs. Cipollone'a right ovary waa removed# 


and sha waa 40 years of age at that point# correct? 


A. That's what the report says. 


Okay. And at page 72 of the jury binder# in April of 


24 1989# a cyst was removed from her other ovary. You see that. 


25 bit? 
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1 A. On what page is that# Mrs. Walters? I don’t 3«e it on — 

2 I don't see that on 72# Mrs. Walters. 

3 Q. You're right. I'm ahead of myself. 

4 On page 72# Mrs. Cipollone was diagnosed as having 

5 irritable bowel syndrome# and they also noted that she had 

6 menopausal syndrome# and that's what we were talking about 

7 earlier. And if you take a look at — 

8 A. What is the date of that record# Mrs. Walters? 

9 Q. That is April 27th# 1969. 

10 And in the same hospital record on page 73# again# 

11 they describe the history of loose bowel movements. 

12 MR. SIRRIDGEt Objection# Your Bonor# just to form. 

13 Questions are — 

14 THE COURTS Sustained. 

15 Q. Doctor# take a look at page 74. 

14 Mrs. Cipollone was started on Premarin on than day. 

17 That was for the menopausal syndrome# isn't that correct? 

18 A. What's the year# the date of that? I can't read it# 

19 Mrs. Walters. 

20 Q. It's part of the same entry. That's April of 1969. 

21 A. Yes. The record records she was started on Premarin in 

22 1969. 

23 Q. And on page 75# there's a diagnosis of irritable bowel 

24 syndrome# and there's a note at the top that Mrs. Cipollone is 

25 nervous a lot of the time. 
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Irritable bowel syndrome can be caused by nervousness* 
can't it# sir? 

A. That's correct* it can. 

Q. Okay. And at page 76, which is October of 1969, that's 

when the cyst was removed from her other ovary, isn't that 
correct, sir? 

A. Excision of an ovarian cyst, yes, that's true, Mrs. 
Halters. 

Q. And if you take a look at page 78, which is a letter from 
Mrs. Cipollone's doctor in April of 1970, you'll see that she 
had a diverticulitis of the colin, and that also is consistent 
with -- 

MR. SIRRIDCE i Objection, Tour Honor. 

Q. — diarrhea, isn't that correct? 

MR. SXRRXDGSi Porm. They're stringing together a 
bunch of conclusions about this. 1 think the questions ought tc 
ask what they say. 

THE COURTi Sustained. 

Q. Doctor, does this record indicate that Mrs. Cipoilone had 
diverticulitis of the colon, or diverticulosia, rather, of the 
colon? 

A. It indicates diverticulosis, with no evidence of 
diverticulitis. That is frequently an x ray finding that is 
associated with absolutely no symptoms. It means outpouches of 
the bowel. 
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Q. But that was their diagnosis based on Mrs. Cipollone's 
conplaints of diarrhea, correct? 

A* To cm as an Internist, that would not ba a totally 
satisfactory explanation for diarrhea. 

Q. How, taka a look at page 79, sir. This is where we begin 
with Dr. Alfred Levy's records, and they're very difficult to 
read, but I've highlighted one of the more pertinent ones. 

Be began to see Mrs. Cipollone in 1973, isn't that 
correct, sir? 

A. What waa that dated? 

0. 1973, he began to see Mrs. Cipollone. 

A. Where — I can't read the date. Where is it entered 

there? 

Q. Doctor, the date is difficult to read on the front page, 
but didn't yoa review these records? 

A, I reviewed e lot of the records, yes. 

Q. Okay. Do you recall that she began to see Dr. Lowy in 
1973? 

A. I recall, 1 read Dr. Lowy'a deposition where, son# of his 
records, I could not read then, and there was a thing where he 
read son# of the records. X read that — 

Q, Correct. 

A. — of what the records said. 

Q. And he testified that he began to see Mrs. Cipollone in 
1973, isn't that correct? 
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A, To sty recollection* that's correct. 

2 

Q. And* sir* on the first entry in 1973 on page 79* the 

3 

Doctor notes that Mrs. Clpolloae had a hysterectomy in 1966 for 

4 

a cyst* and that she had a slight flush po#toperatively, and at 

5 

the bottom* be notes that she has been on Premarin and — 

5 

NR. SIRRIDCE* Objection again* Your Honori form. 

7 

There are a number of statements being linked together without 

8 

questions. 

S 

THE COURTa Yes. All right. Sustained. 

10 

HS. WALTERS* Okay. 

11 

Q. Did Dr. Levy's record indicate that Mrs. Cipollone had a 

12 

slight flush postoperatively after her cyst was removed in 1966? 

13 

A. I can't read that* Mrs. Walters, but many patients 

14 

postoperatively have a slight flush as a result of the 

15 

anesthesia. That's one of the many causes of flushing I gave 

16 

you during my — I didn't mention that specifically* but fever* 

17 

postanesthetic* so forth. 

18 

Q* And a flush after hysterectomy is consistent with 

19 

menopausal syndrome* isn't it? 

20 

A. A flush after hysterectomy la compatible with a flush 

21 

after hysterectomy* You can get that without the menopausal 

22 

syndrome. 

23 

Q. And flushes are consistent with menopausal syndrome* is 

24 

that right? 

25 

A. Sometimes they are. 
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1 

Q, And at the bottom — and In fact* Dr. Levy was regulating 

2 

her Preaarin, isn't that correct? Ha's cutting it and ha's 

3 

placing bar on it. That's raflactad throughout her records. 

4 

isn't it? 

5 

A. Yes. That's what it says. It mentions Preaarin there. 

6 

yes, it does. 

7 

Q, And on June 5th of 1973, which is seven years after her 

3 

first ovary was raaoved and four years after her second — the 

9 

cyst was removed from her other ovary, she is having flushes 

10 

still, i3n't that correct? 

11 

A. What nunber is this, now? 

12 

Q. June 5th of 1973. 

13 

A. Well, what number of the page? 

14 

Q. Page 80. 

15 

A. Yes, she's having sons flushes then. 

16 

Q. And on September of 73, he is still regulating her 

17 

Preaarin, isn't that correct? 

13 

A. Yes, it appears to be correct. 

19 

Q. And there's reference then at the end of 1973 to problems 

20 

with her colon, cramping, and occasional diarrhea. 

21 

A. He has a reference to that, backache, three weeks. 

22 

cranping, diarrhea, yes. There's a reference to that in Dr. 

23 

Lowy's record. ■' 

24 

Q. And the next page is 1975, and there's an occasional final 

25 

noted there. Is that correct, sir? 
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A* Occasional flush# yes. That is noted in the record. 

2 

Q. Okay. And as you indicated this morning# there's no 

3 

further reference in these records to flushing; is that correct! 

4 

A. I didn't see any further references to it. 

5 

Q. Okay. And# Doctor# did you review Dr. Stabile's records 

6 

In this case? 

7 

A. Dr. who# I'm sorry? 

8 

Q. stabile? 

9 

A. Stabile? 

10 

Q. Stabile, S-T-A-B-I-L-E. 

11 

A. I cannot recall reviewing Dr. stabile's records. 

12 

Q. Mrs. Cipollone was seen by Dr. Stabile. Let's take a look 

13 

at son of his records# beginning at page 83A in the Jury 

14 

binder. 

13 

Sir# do these confidential patient care history forms 

16 

look familiar to you? 

17 

A. Confidential patient care history forms? 

18 

Q. That's correct. 

19 

A. Paga 83? 

20 

0. 83A. 

21 

A. you mean the thing that's labeled Subsequent Finding and 

22 

Treatment? I don't understand what you — 

23 

Q. Rage 83A. 

24 

A. 83A. 

25 

Q. Are you missing 83A? 
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A. Yes . I an* 

Q. 1*11 90 over these with you up here. 

(A copy of pegs 83A was placed before the witness.) 

Q. Does this record look familiar to you? Have you seen thii 
before? 

A. I can't recall seeing that record before. 

Q. Okay. So the Defendants did not provide you with this 
record to look at before you cane to your opinions in this case. 
A. Where did the record cone iron? I've had so many records/ 
I can't recall. 

Q. This la one of Mrs. Cipoilone'a nodical records that was 
obtained by the Defendants. 

A. Obtained by Defendants? What doctor filled out the 
record? What doctor? 

Q. Mrs. Cipollone filled out this record as part of Dr. 
Stabile's office records, and it's a patient case history. 

Now. sir. — 

A. To ny understanding, the patient cases are something the 
patient fills out thensalvos? 

HA. SXARIDGBs Objection. Could I have a brief side 

bar? 

A. I don't know what type of history this is. 

MR. BDBLLi Your Honor, could we get an answer before 

we have a side bar as to whether this witness was furnished witfc 

these documents or not? 
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1 

TBE COURTi I think he said that he was not. 

2 

MB. WALTERSj He was not. 

3 

A. That I can recall, I waa not, I don’t recall that 

4 

docunent. 

3 

THE COURT 1 All right. Do we need a side bar, Mr. 

6 

Sirridge? 

7 

MR. SIRSIDGE: I just wanted soae identification 

8 

rather than Ms. Walters identifying it, that's all. 

9 

THE COURT 1 All right. Well, I agree, but the witness 

10 

did ask. is there a stipulation for Identification purposes? 

11 

MR. SIRRIDGEt I'd not sure about that. 

12 

THE COURT 1 All right. 

13 

MS. WALTERSa I would think so. You have your nark at 

14 

the bottom here. 

15 

HR. SXRRIDGEi I'm not sure about that, Your Honor. 

16 

THE COURT* All right. Weil, continue with your 

17 

questioning. 

18 

MR. 5IRRIDGE* We can talk about that at side bar. 

19 

THE COURT* All right. 

20 

Q, You will see that Mrs. Cipollone ia asked to report on 

21 

different complaints that she's having, and on Decenber 13th, 

22 

1978, Mrs. Cipollone reports that she is having occasional 

23 

diarrhea and frequant hot flashes. 

24 

Do you see that, sir? 

25 

A. May I just get it a little closer to no? 


“ CHARLES r. MCGUIRE# C.S.R. 
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Sure. 


2 A. 


where is the code for what these things mean, 0, C, F? 


Q. 0, occasional} P, frequent} C, constant, 


A* She seems to have almost everything, a great many things 


actually checked off* 


S 0* The question, sir, is, Mrs. Cipollone has checked off that 


she hao occasional diarrhea and frequent hot flashes, isn’t that 


8 correct? 


A. That is what is checked off there. 


10 Q. Okay, and the Defendant didn't provide you with this 


11 record, i3 that correct? 


A. Mo. Walters, I can't recall seeing that record. 


13 Q. 


You certainly didn’t notice this in your careful review oi 


14 her records if you did have it. 


15 A. That particular record 1 didn't notice. 


IS Q. Let’s take a look at the next one air, -- 


17 A. 


By the way, may 1 add something, Mrs. Walters? 


Please just answer my questions, sir, 


Pago 83B of the jury binder is a record from the same 


20 doctor, and it’s a health questionnaire fora filled out on 


December 15th of 1970, that's the same year, and on the second 


22 page of that record, at page 83 of the jury binder, Mrs< 


Icipollone writes that she on — once or twice a year has 


MR. SIRRXDGBi Objection, Your Honor; form of the 


25 question again. Ask questions not stating what Mrs. Cipollone 


CHARLES P. MCGUIRE# C.S.R. 
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wrote and did. 

THE COURT; What the document sets forth. 

MS. WALTERS; Okay. 

Q, This record sets forth that Mrs. Cipollone had severe hot 
flashes and sweats approximately once or twice a year# and 
that's listed under genital urinary system for women only; is 
that correct# sir? 

A. I can’t answer that in a yes or no answer. I'd have to 
elaborate on that. 

Q. Doctor# you can't tell by looking at that wbat it says? 

A. That's what the words say# but this was written by a 
patient# and patients interpret their symptoms. 

Q. Okay. And Mrs. Cipollone was interpreting her symptoms tc 
be severe hot flashes and sweats once or twice a year# and on 
the earlier document# she was having hot flashes frequently. 

A. If frequently means onco or twice a year# I consider that 
very infrequent and of probably no significance. 
q. sir# she said she was having hot flashes frequently and 
that they were severe once or twice a year; isn't that correct? 
A. Is this all one fora# Mrs. Walters? 

Q. No. 

A. Are you interpreting — did she fill this all out on the 
same day? 

Q. Doctor# will you answer my question? Does this record 


25 


reflect that? 

CHARLES P. MCGUIRE# C.S.R. 
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A, I don't understand the record. I'm having to study it toe 

2 

rapidly. 

3 

Q. Fine. Well, let's go aheed and look at the next one. 

4 

then. 

5 

83D — 

6 

MR. NORTHRIPt Your Honor, Ms. Walters asked him a 

7 

question. Can the doctor look at the record — 

8 

THE WITNESS! Without Mrs. Walters standing next to 

9 

me? 

10 

THE COURTt Let the witness look at the record. 

11 

MS. WALTERS* Here you are, sir. 

12 

MR. S1RRIDGE} Your Honor, maybe we can move this 

13 

along a little bit and I'll loan the doctor a copy. 

14 

If you could refer to a page when you ask it. 

15 

Here are the exhibits. Doctor. 

16 

A* What's the date on this page, Mrs. Walters? Is this the 

17 

same day, 12/15/78? 

18 

Q. Yes, sir, December 15th, 1978. 

19 

A. It's a poor xerox, end I'm really struggling to read the 

20 

thing. It's a poor photocopy. 

21 

Q. Doctor, — 

22 

A. What is this first -- I can't read what this first thing 

23 

is circled. 

24 

Q. It's a one that is circled, sir, and if you look at the 

25 

first page, that says, mild, occurs once or twice a year. 
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PcldBAH-CrOSB 

This record 

A. First page — show as where that, would you point to that* 
Ms. Walters? 

Q. It's highlighted in yellow. 

A. Mild, occurs once or twice a year. Okay? That's — once 
or twice a year. 


18 

19 

20 


21 


22 

23 
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Q Mrs. Cipollon* is having severe hot flash** one* or 
twins a year, corrset, and having frsqusnt hot flashss7 
A Ones or twice a year is not to ns significant. 

What is ths data of this ons versus that one? 
q These are ths sans. Ths first on* reflects thst Mrs. 
Cipollon* is having hot flashes frequently, the second on* 
reflects severe hot flashes once or twice a year. 

It's all highlighted in yellow. 

A Okay. It indicates that she is having *f. 9 
Q Frequent? 

A Frequent. 

I an cartainly not faniliar with the questionnaire 
that ha* two different levels, Ms. Walters. 

We don't use these at our institution and we take a 
history ourselves and I an not fully faniliar with this type 
of approach. 

Q Sir, here is another record. Page 830 of the jury 
hinder, that la five months later in 1979, the sane 
questionnaire. 

And that again is one that was not provided to you 
hy the defendants. Is thst correct? 

MR. PARRISHi Objection to the fora. 

MR. BLEAKLBYt Objection. How does the Doctor know 
whether it was provided by the defendants? Ms. Walters is 
reading the docuaent and I — 
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1 

TBS COURTt The question las Has he reviewed it? 

2 

A X don't recell is ell I can say. 

3 

MR. SIRRIDGSi Tour Honor# 1 offer e copy of the 

4 

documents up there end I think the Doctor can read thee by 

5 

tiimsslf. 

6 

Sitting right on the edge. 

7 

THE COURTi ae has hia own copy# so... 

a 

0 Let »e show you where it is on here. 

3 

Here it is# sir. 

10 

Sir# in Nay of 1373 Mrs. Cipollone is describing 

11 

hot flashes. Is that correct? 

12 

A Tes. That is checked off as occasional hot flashes. 

13 

Q Moving along# the next record in the jury binder is Page 

14 

34# and that is a record frost February of 1980 in which 

IS 

irritable bowl syndrome is again described and one of the — 

16 

is taat correct# sir? 

17 

A That ia correct. 

13 

Q And one of the symptoms of irritable bowl syndrome is 

13 

diarrhea# correct? 

20 

A Tea. 

21 

3 How# if we turn to the chart beginning at Page 85 — 

22 

before we get there# I would like to ask you a couple of 

23 

questions# sir. 

24 

You testified# X believe# that the description of 

23 

Mrs. Cipollone'a flushing was not well described in the 
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records. 


Do you recell that? 


It wasn't described In the detail that I described 


Hushing in ay own records. 


How was it described in the records, sir, that you 


recall? 


A It was described as flushing. 


0 was there any reference that you saw in your careful 
review of your records as to where it occurred or how often 


lit occurred? 


A Well, if physicians write somebody is flushing, the 
reasonable interpretation is flushing is occurring on the 
face. That is what physicians usually mean whan they say 


flushing. 

0 Did Dr. Seriff, the person who noted the flushing for I 


jelieve one year before her tumor was diagnosed, did ha say 


how frequently she had the flushing? 

A No, he didn't say how frequently. He ordered 5-HIAA, so 
I assume it must have been frequently to arouse his 


luspicion. 

1 Let me read to you from your deposition, Page 204, line 


How often did she have the flushing during the 


rear? 


Answeri Again he didn't describe how frequently 
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she had the flushing in his clinical not*. I can't refer to 
his not* hut ay recollection is that h* noted it and there 
is a poaity of description of certain details on certain 
aspects of the case* 

in fact, sir, froa your review of the records there 
was no description of the type of flushing that Mrs. 

Cipollone had. Isn't that correct? 

A in son* other physicians they did describe the flushing 
in more detail. 

0 Who was that? 

A Well, the consultation was entered this morning from the 
anesthesiologist who described it -- 

Q An anesthesiologist that saw Mrs. Cipollone probably 
once, who administered anesthesiology during her surgery, 
noticed she had a sweaty, flushed face. Is that correct? 

MR. SIRRIDCBx Objection. Stringing along a number 
of interpretations. Object to the fora of the question. 

THB COURT* May I hear it? 

<The pending question was read bach by the 
reporter.) 

THE COURT* Overruled, 
you can answer it. 

A He noted that she had facial flushing. 

Z don't know how many times he saw her. 

Q In your experience, does an anesthesiologist have 


PHYLLIS T. LEWIS, CSR, OFFICIAL COURT REPORTER, NEWARK, NJ 

http://legacy.library.ucsf.eaifl/tid^§ihl1}tfH0^Wpfflltv.industrydocuments.ucsf.edu/docs/pnxl0001 




1 

2 

3 

4 

5 
« 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Faldaan - cross 10793 

ongoing car* and treatment for a patient? 

A Not usually* 

0 And from your review of the records was there any other 
medical statement that you saw in your careful review of the 
records that described the nature of the flushing, the 
frequency of the flushing or where it was located? 

A There was one note on on* of her admissions, a very 
detailed note by a medical student, describing the flushing 
in more detail. 

Q What did the medical student say? 

A Described it as facial flushing* 

Q Just facial flushing with no description of where it 
was? 

A Facial is on the face. 

Q On* note that says facial flushing? 

A This is my recollection. There was definitely a 
description of flushing and my recollection is facial 
flushing. 

Q Can you locate the record? 

A Right here? 

0 At any time? 

A Pardon? 

Q It wasn't included in the jury binder, was it, sir, that 
record that you saw that states that Mrs. Cipollone had 
facial flushing was not placed in the jury binder, was it? 
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I 

A Only a very limited number of papers are put in the jury 

2 

binder. Many papers are not in it. 

3 

a The only page put in the jury binder by the defendants 

4 

waa a page that was tha anesthesiologist's atataaant that 

5 

Mrs. Cipollone during surgary had a flushing and a sweating 

6 

faca. Isn't that correct? 

7 

A Rot during aurgary. Tha anesthesiologists cone around 

3 

to aaa tha patianta before aurgary and thay decide if the 

9 

patient needs special tests before surgary# if thay need 

10 

special Medication for surgery. 

11 

Ha didn't just look at her at surgary. He came to 

12 

her bedside and examined her. 

13 

0 He came to her bedside and saw her right before surgary# 

14 

right before surgery. Mrs. Cipollona had a flush and was 

IS 

sweating? 

14 

A What do you mean "right before surgary”? 

17 

Q You are the one that just testified that way# sir. 

18 

A It was bafora surgary. You said "right.” I didn't say 

19 

right. 

20 

Q Before aurgary Mrs. Cipollone'a face was sweating and 

21 

there was flush. Isn't that correct? 

22 

A This is what the anesthesiology physician recorded. 

23 

Q And are most patients nervous before surgery? 

24 

A Are most patients nervous — many patients are. 

25 

Q In fact# that record was dated August 13 of 1983. Isn't 
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that correct? 

IV Yes. That ia ay recollection, that it was August of 
1983. 

q And you are aware, sir, on the same date Dr. Seriff 
entered a note in the consultation record at the hospital 
that there was no evidence of carcinoid syndrose, are you 
not 7 

A Could you show as that? 

Q Page 99 of the jury binder. 

I think you have it in front of you. 

It*s highlighted in yellow. 

Do you see that, sir? 

A Yes, I do. 

Q Dr. Seriff is not an anesthesiologist. So was Mrs. 
Cipollone's ongoing lung specialist caring for her during 
her treataent at that hospital. Isn't that right? 

A Caring for her — consulting on her case. 

0 Both, sir? 

A Different physicians will get different histories when 
they talk to the patients, depending how much tine they 
take, how many questions they ask and so forth. 

0 Was that Dr. seriff*s records you were relying upon to 
support your statement that Mrs. Cipollone had the carcinoid 
syndroae? Dr. Seriff's statement right here that she had no 
evidence of carcinoid syndroae, isn't that correct? 
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Feldman - cross 
A I relied on Or. Seriff's statement In 1981. I didn't 
rely on this particular statement of Or. Seriff. 
q In 1981 or. Seriff said she bad flushing for on* year? 

A Right, 

Q And he didn't describe the nature of the flushing, and 
he also didn't note that Mrs. Cipollone had menopausal 
syndrome. Isn't that correct? 

A He didn't notice maybe because he didn't think she had 
it. 

Q Maybe he didn't know it. Isn't that correct? 

He had never net Mrs. Cipollone before 1981.' Isn't 
that correct? 

A To ay recollection that is when he first became Involved 
in her case. 

Q bet us look at the nature of Mrs. Cipollone's flushing 
in certain parts of the record that you inadvertently 
overlooked. 

MR. SIRAIDGB! Objection, your Honor. 

THB COURTt Sustained to the fora. 

3 Doctor, you said you made a careful review of the 
records. Isn't that correct? 

A Of the majority of the records. They were quite 
voluminous and I cannot say X read every last page in the 
records, but the majority of the records I made a careful 
review. 
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X 

3 Turn to Pago 895 in tho jury binder. 

2 

Did you review any of Dr. Carlucoio's records in 

3 

this case? 

4 

A What was the date — 19807 

5 

0 November of 1980, sir. 

6 

Did you review any of Dr. Carluceio's records? 

7 

A X node the most detailed review of the reports that 

8 

started fron 1981. I reviewed the records prior to 1931 in 

9 

a less coaprehensive Manner. 

10 

0 Okay. Sir, this was about seven months before Mrs. 

11 

Cipollone's tuaor was diagnosed, isn't that correct, and 

12 

seven Months before Dr. seriff first saw Mrs. Cipollone? 

13 

A Yes, that would be correct. 

14 

Q Sir, take a look at Page 86. 

15 

And an I correct, sir, that Mrs. Pace — Mrs. 

16 

Cipollone*s reported that her face does not get flushed? 

17 

Page 86. 

18 

MR. SIRRIDGB* What page? 

19 

MS. WALTERSi 36. 

20 

MR. SIRRXDGEi 36. 

21 

A The no is circled. 

22 

Q That is what she wrote. 

23 

Look at the next page. Page 37. 

24 

Although Mrs. Cipollone's face was not getting 

25 

flushed on Page 87 she reports severe hot flashes. Xsn*t 
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that correct? 

A Tee# she does. 

Sons women feel line they yet hot and sveaty but 
their face doesn't actually yet red. 

Q Are you changing your testimony now, sir? 

A I as giving you an interpretation. You said one page 
she said she doesn't get flushed and the next page — 

Q What Mrs. Cipollone is describing is — 

tiR. 3LEAKLEYi The witness was answering the 
gueetion and 1 think he should be allowed to complete it. 

TBS COURT! Did you finish? 

A Does your face often get badly flushed? 

"No.* She states at that time her face doesn't get 
badly flushed. 

Have you ever had — okay* Sha said. Yes. Have 
you aver had. 

So in the past* she says that she had severe hot 
flashes in the past. 

0 Mrs. Cipollone is describing hot flashes there and not 
including her face in the description. Isn't that correct* 
sir? 

A She is describing hot flashes* 

Give me your question agsin. 

0 Mrs. Cipollone is describing hot flashes but not 
Including her face in the description? 
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A I don't rsally understand that because hot flashes occur 
in the area of the face. I don’t understand it. 

That is the problem with these records that 
patients circle. You can’t question and clarify the details 
of what they mean what they are circling. 

I find them actually useless until you question the 

patient. 

Q You are making a diagnosis based on the statement of 
flushing in the record without any description of where it 
is located, the frequency, or the frequency. Isn’t that 
correct? 

MR. SIRRIDCEt Objection to the form. Misstated 
testimony. 

THE COURT* Overruled. 

That is for the witness to answer. 

A Question again. 

Q You were making a diagnosis of carcinoid syndrome baaed 
on the statement in the record of a doctor without any 
description of the nature of the syaptomology or the 
location of the flushing? 

\ Dr. Seriff’s flushing — I am interpreting it that Dr. 
Seriff took a careful history on the lady and wrote she was 
having flushing. 

He was a chief physician and ordered a 5-BIAA. I 
am making the assumption that Dr. Seriff questioned her 
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further than he wrote. 

Hie notes are usually brief, but his thinking seems 
to be usually clear and 1 would have to assume he must have 
questioned her in more detail. 

Q is there any reference in the record so far, including 
Dr. Seriff, of any doctor observing the flushing of Mrs. 
Cipolione? 

A We11, as I said, the anesthesiologist observed the 

flushing. That was a medical student that observed 
flushing, a history of flushing. 

0 Let us see who else, sir. 

A Many doctors don't ask about flushing. 

Q Some doctors say have you had flushing and the patient 
*111 say yes or no. Isn't that correct? 

A Some doctors may do that. 

2 And, in fact, that may be what Dr. Seriff said, asked. 

A I don't think Or. Seriff would order an expensive 

laboratory test with just asking that question without 
getting a little more information. 

2 And Dr. Seriff? 

A That is my assumption. 

2 Dr. Seriff ruled out carcinoid syndrome later on, didn't 
*e? 

A Dr. Seriff ruled out — where did he do it? 

3 August of 1983? 
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A MS. Walters, sometimes the carcinoid syndrome changes as 
people get sicker, they actually lose their flushing and 
diarrhea, even though they may he sicker. 

Q Let us look at the record in December of 1932 from Lenox 
Hill, Page 97 of the jury binder. 

THB COURTt The jury may turn to it. 

0 And there is an entry there that the patient had hot 
flashes at the back of her neck. See that, sir? 

A Tea. 

0 That is inconsistent with your description of the 
location of flushing in the carcinoid syndrome, isn't’it? 

A Ho. 1 don't think it is inconsistent with my 
description. I said it can occur on the face and neck and 
sometimes it can be worse on the neck than on the face. I 
don't think that is inconsistent with it. 

I said less usual to occur elsewhere on the body, 
like the legs and arms, although sometimes does, but the 
face and neck are the key areas. 

Q Sir, at your depoaitlon when Z asked you about it you 
made very clear that the neck and face together — that the 
most sensitive area is the face with the neck area in the 
front, the V area, and the upper chest. Isn't that correct? 
A There is a wide range of responses and it would be the V 
area in the front, as well as the back. Could be the entire 
neck. 


s 
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Q You art changing your testimony? 

2 

A No* X am elaborating on ay testimony* 

3 

Q We wont over it in detail* It took us three pages at 

4 

your deposition* 

5 

Do you want me to road the whols thing? 

6 

HR, BLBAKLEYi Objection to tha fora* 

7 

THE COURT* Sustainad. 

$ 

0 Isn't it a fact# sir* that you are changing your 

9 

taatiaony today? 

10 

A I aa changing ay taatiaony — I don't think that is a 

11 

fact that I aa changing ay taatiaony* 

12 

Q hat's road it and va will have tha tha jury decide. 

13 

MR, 0L3AKLSYi Objection to the commentary. 

14 

MR. SIRSIIXjB* Page? 

15 

THE COURT! Sustained. 

lt» 

MS* WALTERS! Page 51. line 14. 

17 

0 "What parts of tha body ara rad? 

18 

usually tha moat common area that is red is tha 

19 

facai cheeks* forehead* chin* The second aost coaaon area 

20 

is the V area* V like in victory* of the neck and upper part 

21 

of the chest* But in severe flushing it could involve the 

22 

entire thorax* arms* legs* so forth* 

23 

Question! Is it usually — when you say face* 

24 

cheeks* forehead and chin* that would be all red at the same 

23 

time? 







I 

Feldman - cross 10793 

Answeri Pace; cheeks, forehead and chin. Well the 

2 

face would include the cheeks, the forehead and the chin. 

3 

Questioni so that whole area would be red? 

4 

Answeri Generally, althougn sometimes in people 

5 

it's more in their cheeks. There aust be some kind of 

6 

anatomical reason, but generally the moat sensitive area is 

7 

the face, with the neck and the exposed area, for some 

a 

reason where open coilars go along with it. 

a 

Question t So the neck and the face go together? 

10 

Answers 1 think they pretty much go together. 

u 

A Open collars include the back of the area. The collar 

12 

isn't over the back of the neck. 

13 

Q But there is no record here of Mrs. Cipolione having any 

14 

hot flashes in her face, is there? 

13 

And if you look at Page 98 of the jury binder — 

IS 

MR. SIRRIDGS* Objection. 

17 

A Just the one statement. 

la 

Q Ho reference to the face in it? 

id 

MR. 3IBRIDGEt Objection. Question posed deserves 

20 

an answer. 

21 

THE COURT; Repeat the question, please. 

22 

Q This one entry doesn't include the face, just includes 

23 

the back of the neck. 

24 

MR. 3IRRIDG2* Which entry? 

25 

M3. WALTERSt 97. 
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MR. SIRRIDGSj is there a date on it? 

MS, WALTERS I D*canoer 3th, 1982, 

There is a couple words I can’t read there* 

"Patient reports continued hot flashes at* — 

— "back of neck"— 

— "since* -- 

— "since pneunonectony," Z believe it says. 

That says that. 

.Q Look at the next page, sir. It describes a second tine. 
Recurrence of hot flashes at the back of the neck. See it? 

A Yes, X do. 

Q These were records you didn’t notice on your careful 
review. la that correct? 

A She had a munber of references to flushing on her face 
and, you know, the back of her neck* 

X can’t say X didn’t review those. This is the 
record for when she came in with hematorrhea, one tine I 
read the records on heaaeorrhea, 12-20-82. X reviewed those 
records. 

0 Your deposition page 1203, line 25t 

And what was the nature of the flushing that she 


Anaweri The nature of the flushing from my careful 
review of the records was not described in great detail as I 
would have liked or X would have described it. Xt said she 
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had {lushing* 

A That i« tight* This ia still not great detail. Great 
detail ia how long does the flush last, flow often does the 
flush come on. What color ia the flush, to relative notice 
of flushing — this ia not great detail. It is a hot flash 
at the hack of the neck. 

0 It is a detail you didn't notice the first tine or the 
second tine through the records? 

A When I reviewed all the records there were a number of 
references to flushing in the records, sons of these are 
reviewed as long as six months ago. 

Q Sir, these entries you did not see the first tine 
through, and you did not — 

A How do you know? What do you mean? 

Q I asked you at your deposition. 

You stated there was no description of the flushing 
in the records, isn't that correct? 

A Ho. I don't know what you are saying. 

No description of flushing in the records — you 
asked ne about it “ about the specific admission with 
henatorrhea? 

Doctor, X will read it again. 1203, line 25. 

What was the nature of the flushing she had? 

Answert The nature of the flushing fron ny careful 
review of the records was not described in great detail as I 
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would have liked or I would have described it. it said she 
had flushing. 

Is that in reference to this specific admission? 

No. That was in reference to her entire records you 
carefully reviewed? 

A You said I didn't review this record. 

No. The question was# you didn't see this entry when 
ou reviewed the records? 

A 1 saw many entries when X reviewed the records from 1981 

on. I saw many entries. I don't know why you are saying I 
didn't see this entry. 

Q dir/ small cell carcinomas like carcinoids secrete or 
can secrete neuroendocrine products# isn't that correct? 

A On rare occasions* 

Q And neuroendocrine products include Serotonin? 

A On rare occasions they can. 

Q Okay* And that is based on your own experience that 
statement? 

A It is based on measuring small cell carcinomas. 5-HIAA 
and Serotonin and 100 to 110 patients minimal and having 
three significant elevations and three trivial and it's 
based on my knowledge that it can happen on rare occasions. 
NS. WALTSRSi Can we take a break? 

TBS COURTi We will talk our mid-afternoon recess 
and resume at ten of four. 
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THE CLERKi All rise. 

2 

(Recess taken.) 

3 

THE CLERKl All ri8«. 

4 

(Jury present.) 

5 

HR* BDBLLt I think we need a witneas. 

6 

TBS COURT* Ns. Welters. 

7 

NS. WALTERS* Thank you# Judge 

8 

BY MS. WALTERS* 

9 

0 A urine 5-HIAA level nay or nay not be elevated in a 

10 

carcinoid feuaoi of the lung# isn't that correct? 

11 

A That is correct. 

12 

0 And a urine 5-HIAA level nay or nay not be elevated in 

13 

small cell cancer of the lung? 

14 

A There I would say it's usually almost never elevated. 

15 

Usually not elevated. 

16 

Q Your deposition# page 192# line 4. 

17 

And the urine 5-HIAA level may or nay not be 

13 

elevated in a snail ceil cancers of the lung? 

13 

Answer* That would be correct. Yes# X would say 

20 

so. 

21 

0 Let us look# sir# at what your experiences have been in 

22 

regard to your testing of patients for Serotonin levels. 

23 

You testified that you routinely test ail patients 

24 

that srs admitted under your care to the hospitala who are 

25 

carcinoid patients for a Serotonin levels# isn't that 
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correct? 

A Serotonin usually in the generic sense. 

Q Any metabolites you routinely test? 

A tee. 

Q And let us say, for example, that you have ten — we 
will use ten as an example. Ten carcinoid tumor patients, 
and they are tested on a given date. Say six of then are 
normal, they have no significant elevation, and that four of 
thorn are elevated. You would enter this into your data base 
on your computer at four elevated and six normal, isn't that 
correct? 

A X would enter the actual number. There is a number 
associated with it. Not just a zero and X. 

Q You would enter the number that goes along, either an 
elevated number or a normal level, correct? 

A Correct. 

Q And then you continue testing these patients, you test 
them periodically while they are under your care, isn't that 
right? 

A Right. 

Q And every time there is an elevated level, you replace 
the number in your computer base with the first level that 
Is above normal, is that right? 

A If the level is elevated to start with, I don't replace. 

Q So the ones that are elevated you leave exactly as they 
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art and it remains that way in your data has* forever, is 
that right? 

A Well, forever — 1 aeon it remains in ay data base. 

Q Op to today? 

A Today, yeah. 

Q And let ua say during the course of the treatment as you 
are continuing to test these patients, hoe often do you test 
them, every month, ever few weeks? 

A Varies a great deal how often Z test them. Usually 
might be every month or every three months or every six 
months. 

Q Let us say a month later you run a test on these and 
find an elevated level this time in patient number four. 

You then substitute the number in your data base 
with the higher level, correct? 

A If the initial value is normal, £ am interested in how 
many carcinoid tumors will have an ovar-production of 
Serotonin and it is generally a matttr of the tumor growing. 

So if the first number is growing, later on it 
grows — it becomes abnormal, I will substitute one time 
that abnormal one. That is ay general policy. 

Q So patient number four develops an abnormal level and 
you entered it into your data base and it stays at that 
level? 

A Stays at that level, correct. 
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Q And another — a month later you taat patients# two# 

2 

five# and seven and they're elevated. 

3 

You then replace the normal level with the elevated 

4 

levels# is that correct? 

5 

A Doesn't happen that often# hut if they went from a 

6 

normal level# and as it grew they went to abnormal# I would 

7 

replace it one time and replace all the levels# 5-HIAA# 

8 

Serotonin# platelets# Serotonin with that set from that 

9 

period of time when they were elevated. 

10 

Q And then you would leave it and have an ongoing 

n 

accumulation of cases that would show you the numbers of 

12 

carcinoids that had at least one level of elevated 

13 

Serotonin? 

14 

A At least one — they usually continue to be positive — 

IS 

to be elevated after that# but that would be — I guess that 

IS 

is a reasonable statement. That would be one of Serotonin# 

17 

5-aiAA, so forth. 

18 

0 In fact# Serotonin levels go up and down# isn't that 

19 

correct# a patient can have a normal Serotonin level after 

20 

surgery# and then it can become elevated again later? 

21 

A You say they can go up and down? 

22 

Q Correct# eir. 

23 

A They can be high and then after surgery# go down. 

24 

Q And chemotherapy can affect the level of Serotonin# too? 

25 

A Yes. 


PHYLLIS X. LEWIS, CSR, OFFICIAL COURT REPORTER# NEWARK, UJ 

http://legacyJibrary.ucsf.e^tid^ 9 hl 1 J^H 0 ^WpyiDlfv.industrydocuments.ucsf.edu/docs/pnxl0001_ 






1 

Feidnan - cross 10301 

0 Isn't that corrsct? 


2 

\ Right. 


3 

3 With chenothsrapy you reduce the tuaor burden and raduca 


4 

tha loval of Serotonin? 


3 

A Correct. If it is successful. 


6 

0 And now you published a couple of eases in the 


7 

literature or couple of articles in the literature where you 


a 

connented upon the elevation of Serotonin# snail cell 


3 

cancers# and I think you have two articles that discuss 


10 

snail cell cancers# isn't that right? 


11 

A Yes. I would have two articles of wonen's snail cell 


12 

cancers — 


13 

Q One of the articles dealt with the study that you had 


14 

perforned at the Ourhan Veterans Hospital on snail cell 


13 

cancer patients that cane under your care# do you recall 


14 

that? 


17 

A I published the studies at the Duke Medical Center end 


18 

the Ourhan Medical Center end their patients from both Duke 


19 

and Veterans Adninistration# whom as I testified this 


20 

norning — 


21 

Q There was one that contained 13 patients and that was 


22 

fron data fron the Durban Veterans Medical Center# Isn't 


23 

ttyat right? 


24 

A No* 1 think it nust have been fron Ourhan*s Medical 


25 

Center and Duke Medical Center. I always put both nanes 
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because I represent both institutions. 

I can't rscsll. X can't rscall not putting both 
names. Would you Bind showing me? 

0 I want to confirm for tbs jury vteara thsy wars from. 

Tbsy wars from tha Durham's Vatsrans Administration 
Hospital. Wsren't thsy? 

A would you mind showing us? 

As far as I can recall, not knowing tha specific 
paper, but thsy are usually from both institutions, from tha 
Duka University nodical Canter and Durham. 

These institutions are right across the street from 
each other and I am a member of both and usually credit both 
with my research. 

Q Both you are credited hers. I want to establish where 
tha patients ware from. 

I thought you testified in your deposition they 
were patients you selected during your six-week rounds at 
the Durham Hospital? 

A You sse you see not showing me the paper. I don't know 
what paper you are talking about. I am sorry. X can't 
comment. I have published 139 papers. 

Q Clinical papar in 198$ urine secretion in the diagnosis 
of carcinoid tumor, I thought you testified at your 
deposition that all of the patients in there came from your 
rounds at the Durham's Veterans Hospital? 


PHYLLIS T. LEWIS, CSR> OFFICIAL COURT REPORTER, NEWARK, HJ 

http://legacy.library.ucsf.efl[fl/itiGbfghlH^H0^i/pdfv.industrydocuments.ucsf.edu/docs/pnxl0001_ 






1 

Feldman - cross 10803 

A Bottom I wrott, Ourhaa Medical Center. 

2 

The credits to the Durham VA Radical Cantor and tha 

3 

differential of metabolic endocrine and genetic disease* 

4 

Duka University Radical Canter* Durham Worth Carolina* 

5 

Q Sir* I a* trying to establish that tha patients that 

6 

vara discussed* small call cancer patients discussed in tha 

7 

paper came from tha Durham Veterans' Hospital? 

8 

A Sorry* 

9 

They came from both Duka and tha Durham's Medical 

10 

Hospital* not just from the Durham Medical Hospital* 

11 

0 Okay, 

12 

At your deposition page 67* question! 

13 

And these were all patients that you vara seeing on 

14 

a consultation basis at Duke? 

15 

Answer! Ho* no. These were patients that 1 saw in 

16 

my rounding capacity as a general internist at tha Durham 

17 

Veterans Hospital at the specific time period of late *78 

18 

early *79. 

19 

A That was a different study. That wasn't this study. 

20 

0 I apologize* 

21 

A That was a totally different study. 

22 

Q Which study was that* sir? 

23 

A That was a study that was published in I think in the 

24 

Journal of Cancer. I have to look at ay publication list. 

25 

(2 Why don't we get the study out. 
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A Pardon? 

Q X have It hare, sir. 

I will taka this book. 

Let us identify for the record that is a 
publication froa Cancer in 1979 written by you, "Effect of 
Metastatic Cancer on Platelet Monoamine Oaidaaa Activity and 
Serotonin Metabolism"? 

A Correct. 

3 All of those patients were froa the Ourhaa Veterans 
Administration Hospital? 

A bet ae look at that for a moment, with 139 publications 
X have, sometimes can't remember the exact details of whero 
the patients were from. 

Ms. Valters to ay recollection, the patients were 
the — in that particular series of patients with the lung 
tumors, small — I don't specifically say they were ail froa 
the veterans Hospital, at least in the peper. If you want 
to show am my deposition. 

I give their eges. I don't see where X said that. 

Q i asked you whether they were patients that you saw at 
Duke, and your answer was, page 67, line tent 

No, no. These were patients that X saw in ay 
rounding capacity as a general intsrnist at the Ourhem 
Veterans Hospital at the specific time period of late 1978 
and early 1979? 
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Feldman - cross 
A What was your specific question? ires it About All the 
pAtients or just the patients with the lung cancers or just 
patients with Basil cell? 

Q Small cell cancer of the lung. 

A Okay. 

MR. COBNi Excuae me. Can't the doctor be provided 
with a deposition? We could move along a little faster. 

THE COURTt Oo you have an extra copy? 

MR. COHN* 1 don't but there aay be some around 

here* 

Q It is not that important# but X want to establish’for 
the jury — 

MR. COHNi Withdraw my objection. 

0 I want to establish for the jury where the patients were 
from. 

MR* SIRRIOGS* Excuse me. 

Q is it your best recollection today? 

A My best recollection today was there waa a series of 
patisnts. I did writs was making rounds at the Veterans 
Hospital and ail the people with lung tumors I saw. I 
obtained urine and blood# so forth. 

The reason I am looking at the study because there 
were other types of tumors and I can't recall if all the 
other types of tumor# paraganglia# adeno carcinomas — I 
can't recall — there are seven carcinomas of the breast# 
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not All from Veterans Hospital. 

Q We are only concerned with patients with snail cell 
carcinoma of the lung. 

A My recollection is that those were all from the — snail 
cell carcinoaa of the lung, those particular series of 13 
patients were all from the Veterans Administration Hospital* 
Q And there were 13 of then? 

A Right* 

3 And in each of the patients you did one test and that 
vas it, correct, you took one 24-hour test and did no 
further testing? 

A I did two teats. I did a 24-hour urine and I did a 
alood test, 1 believe, Mrs* Walters. 

3 Together, but you did no follow-up testing the way you 
did with carcinoid tunors on an ongoing basis? 

A Mo follow-up testing. Sort of once, whether they were 
elevated or not. 

$ So, sir, you don't know if you had tested these snail 
cell patients, three weeks down the road or a month down the 
road or two months down the road, whether they would have 
had elevated levels, do you? 

A I don't know it. But it would have been very unlikely, 
because they had a large tumor at the time I tested — 

3 You didn't know that at the time of your deposition, 
lave you learned something in the interim? 
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A What do you mean, I didn't know it, Wise Walters? Don't 
understand* 

Q I asked you at the time of your deposition whether the 
patients had been operated on or not and you didn't know. 

You assumed that some of them had been. 

Do you recall It? 

A They all had small cell carcinomas whether they were 
operated or not operated. 

Q Sut you have no way of knowing what the tumor burdan 
was, do you? 

A Most patients at the Veterans Administration Hospital 
with small cell caroinoma have a substantial tumor burden. 

Q 31r, if they have been operated on, their tumor burden 

would have been reduced, correct? 

A Zf they were operated on and I included them in the 
study, they would have bad a biopsy. If all the tumor were 
removed 1 wouldn't have included the people in the study if 
all the obvious clinical tumor was removed. 

I was trying to see if their levels were elevated 
with people who had tumors. 

Q You did no follow up on any of the patients7 
A To my recollection, I didn't. That was not the goal of 
that particular study. 

Q In fact, sir, in your article, you noted that other 
researchers have found higher percentages of increased 
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Serotonin. In fact, in your study you found none, you 
noticed in that study that other researchers have found 
elevated levels in three — four patients tested, or four of 
seven patients tested. Isn't that correct? 

Hit. SIRRIOGEs Objection to form. Which article 
are you talking about? 

MS. WALTERS » Same article, the cancer article. 

NR. SIRRIDGE* Okay. 

A Could you tell me where I stated that? It is a long — 
eight-page article. 

Nany times X review the literature about other 
articles published in the related fields, if you can give 
me the page. 

Q 1755. There you go. 

A (Witness views document.) 

Q You noted there your findings are inconsistent with some 
of the other published literature in the area? 

A yes. 

They were different than the other studies I just 
cited to be comprehensive that my studies were different. 

In a scholarly paper you always indicate the differences and 
the similarities of your study, so the reader gets some idea 
what the significance of the article is. 

Q Sir, in a later study that you published, again, and 
this was the 1936 study that I handed you by mistake tne 
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first tins around, this was published in Clinical Chemistry, 

2 

"Urinary Sarotonin in the Diagnosis of Carolnoid Tumors." 

3 

in that study, you found 5 of ll snail call 

4 

carcinoma patiants had alavatod Sarotonin iavals. 

3 

Isn't that correct? 

6 

A In the Clinical Chemistry study* May 1 have that study 

7 

back to look at? 

8 

<3 Yes* 

9 

A The other thing about the study it wasn't similar to my 

10 

study. They measured Serotonin in the serum* I measured it 

11 

in the urine and the 5-HIAA in the urine* Urinary secretion 

12 

in the urine — and this Japanese study they measured it in 

13 

the serum which is a different thing* 

14 

Q You note your findings are inconsistent? 

15 

A Mot really inconsistent because we didn't measure in the 

15 

same place. If they measured in the urine, and I did, and 

17 

we found differences, that would be Inconsistent. 

13 

Q Did you measure your small cell cancer patients in the 

19 

same way ever, in the same way these doctors have? 

20 

A X measured other small cell cancer patients In the serum 

21 

and I always found them to be normal. 

22 

Q So you had had inconsistent results with these doctors? 

23 

A Yes. 

24 

0 Okay* Could you answer ay question? 

25 

A Mot specifically in that study. 
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Peldman - cross 

Q This particular study Z hand you, ths 1986 you found 
•lsvsted Ssrotonin five of eltven small call canesrs of ths 
lung? 

A You say I found it in how many, four# five did you say? 

Q Five of slevsn. 

NR. 31BRIDGEi Why don't you point to a page and 

place? 

0 Page 342* 

A 1 ass on ths bottom of 343# Z wrote ths two patients who 
£ didn't increase Ssrotonin in# in urine# did not have 
tarcinoid# had small cell or intermediate carcinoaa of the 
lung increased production by such tumors sight be 
inticipated, 

3 Some you measured? 

V 5-HIAA. 

} And some you measured Serotonin and you had a total of 
Civs with elevated Serotonin and/or 3-HIAA secretions# Isn't 
that right? 

A X am looking for where I did the 5-BIAA to refresh ay 
aeatory. 

Three patients with small cell — slightly 
increased — normal Serotonin secretion* 

3 One had an elevated Serotonin? 

A Three patients with small -~ 

(Doctor reads to himself.) 
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1 

Feldman - cross 10311 

Q The two others had elevated Serotonin, correct, sir? 

2 

A 1 an trying to establish if that isn't the same 

3 

patients. Miss Walters* 

4 

Q No* Two of then had elevated Serotonin and three had 

3 

elevated serotonin and urinary elevated 3-KIAA. 

6 

Loot at page 942. 

7 

A (Witness conplies.) 

a 

Three patients had slightly increased, that was the 

0 

slight increase of 5-HIAA. That would be like up to about 

10 

11 and a half. 

11 

And two patients — one had a very slight increase 

12 

of urinary Serotonin and the ocher had a greater increase. 

13 

Q You found a sore significant increase aaong your 

14 

carcinoids than other researchers in the field have found. 

15 

isn't that correct? 

16 

A No, that is not correct overall. 

17 

This was one particular 3tudy where I did a series 

19 

of patients and the very next study that I published, the 

19 

American Journal of Medicine. I had a group of people with 

20 

snail ceil carcinona and none of then had elevated HI — 

21 

0 Talking about carcinoids? 

22 

A Talking about carcinoids? 

23 

Q Yes. X changed my question. 

24 

A Give ae your question again. 

23 

3 The question iai In fact you found significantly higher 
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Feldman - cross 10812 

1 

lumbers of carcinoid patients with elevated 3erotonin or 

2 

5-HIAA than what is generally reflected in the literature, 

3 

didn't you? 

4 

A I don't know what is generally reflected in the 

5 

literature. In this particular study — 

6 

g Ho. 

7 

Your studies have found note increased levels of 

a 

Serotonin or 5-HIAA in carcinoid patients than is generally 

a 

reflected in the literature? 

10 

A Hot thia paper, but my studies in general? 

n 

3 Yes. 

12 

A Yes. 

13 

3 And, in fact, in your papers you attribute that finding 

14 

to the fact that you test patients ongoing and routinely who 

IS 

have carcinoid diagnoses, don't you? 

16 

A Yes, I want to see the maximum number of patients that 

17 

sill produce — 

18 

3 But you don't have small cell carcinoma routinely and 

19 

ongoing? 

20 

A The patients who go from a low level of Serotonin normal 

21 

to higher have a very small carcinoid tumor that might have 

22 

men 95 percent removed after 3urgery, when the tumor grows 

23 

oack they may get into high range. 

24 

3 The question iat You do not test small cell carcinoma 

25 

routinely the way you teat carcinoids, do you? 
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10313 


No, X don't. 


} In fact# sir# Mrs. Cipollone's urine level — lat me 
start off this way: What is the range of elevations of 
Serotonin or rather 5-UIAA that you would expect to see in 
patients with these tumors? 

A What do you mean "these tumors"? 

Q Small cell or carcinoid? 

A What is the level? 

Q What is the range of elevation? 

A Which chemical? 

Q 5-SIAA. 

A There is a very wide range in patlenta with carcinoid 
tumors from normal to up to a thousand milligrams. 

Q They go as high as a thousand milligrams correct? 

A Occasional patients go as high as a thousand milligrams 
on the 5-HIAA# 500 milligrams. 

Q And Mrs. Cipollone's two elevations were 15 and 25? 

A Right. 

Q Correct? 

A Right. 

Q Those are very# very low levels of elevations# minimally 
elevated? 

\ They are elevated above normal. 

Many of my patients have levels of 15 and 20 and 
25# rare patients have as high as a thousand# very rare# one 
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Feldman - cross 10314 

X 

or two out of the 150 or so had olovatsd level*. The 

2 

majority of patients have levels in the teens# 20's# 30*a, 

3 

40's, 

4 

Q In fact, a number of authors have suggested that 

5 

elevations in this level are not even significant, haven't 

6 

they? 

7 

A I don't know about a number of authors suggesting it. 

a 

If the measurement was done by a reliable 

9 

laboratory, then I consider it significant. 

xo 

} Sir, are you familiar with a journal — book called 

XX 

"Cancer Medicine" by Drs. Holland and Fry? 

12 

A I heard of the book. 

X3 

3 And Or, Holland is associated with the Mt, Sinai School 

14 

of Medicine, and that is one of the places that has the 

15 

research laboratory you think is well-respected with regard 

16 

to carcinoid testing. Is that correct? 

17 

k That is one of the institutions. 

18 

He may not be associated with the laboratory. 

19 

though. 

20 

MM, SIRHlocSt Oo you have a copy of it for me? 

21 

MS. WALTERSi I don't. I didn't know I would be 

22 

using it. 

23 

Do you want to look at it first? 

24 

MR. SIRRIOGBt fas, please. 

25 

(Document shown to counsel.) 
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2 

Feldman - cross 10015 

3Y NS. WALTERSi 


3 

3 And the authors hers atats that, *Tha norDal rang* is 


4 

usually between two and 12 milligrams par 24 hours. 


5 

Slightly elevated levels may occur In sprue. Most patients 


6 

with carcinoid excrete quantities ranging from 100 


7 

milligrams to over one thousand milligrams daily," 


3 

A I disagree with the statement — I disagree with the 


9 

normal range. It is quite high, suggesting a method of up 


10 

to 12, and I disagree with that high number, which is not my 


11 

experience. 


12 

Q do you Know Joseph G. Sinkovic? 


13 

A No. I can't recall the name. 


14 

Q He is the director of the Community Cancer Center at St. 


15 

Joseph's Hospital at the University of Southern Florida, a 


16 

medical oncologist and a consultant and attending physician 


17 

at the University of Texas, H.D.M., Anderson Hospital. 


13 

MR. SIBRIDGEa Is that a question? 


19 

I object to it. 


20 

THE COURTS Sustained. 


21 

Q Let me show you the — 


22 

MR. SIRRIDGEt 1 also object about the use of this 


23 

particular article unless there is some representation. The 


24 

doctor said he Is not familiar with it. 


25 

MS. WALTERS* Excuse me. I will represent to you 



/ 
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Feldman - cross 10316 

the aaoe representation we made with tha othar texts. 

TSB COURTS So represented. 

HR. SIRRIDOS* Do you hava a copy for ae? 

0 Doctor, lat me road you a statement by Dr. Sinkovlc and 
aaa if you agree. 

"Patients with carcinoid tumor excrete in tha urine 
increased aaounts of 5-HIAA, up to 300 milligrams a day; tan 
to 25 milligrams a day is borderline." Do you agree with 
that? 

\ No, the 25 I don't. 

If you are saying borderline elevation, I don't 
Know what borderline means but I don't agree with it. 

9 You knew what it meant a moment ago when I asked you 
whether most — many writers in the medical literature 
stated that these aaounts of Serotonin elevations were 
borderline? 

A Borderline elevation. You have just said "borderline.* 

9 The book says borderline. 

A Borderline is an adjective. Borderline elevation, I 
uean I don't know. 

9 Okay. 

now, sir — 

\ The 25 would be definitely elevated. 

9 Mrs. Cipollone was tested for Serotonin in 1981. Is 
that correct? 
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Peldaan - cross 10317 

IV Correct. 

3 19827 

IV Correct. 

3 Second tins in 1932, twice in 1982. Is that correct? 

Hay of 1982 and Jana of 19827 
A She was tested for what? 5-BXAA. 

0 In May of '82 blood Serotonin and tryptophan and in Juna 
of 1982# 5-HXAA, correct? 

A Sha was tastad for diffarant things at diffarant times# 
right. 

Q In March of 1983# you testified aarliar that Mrs.’ 
Cipoilona had a normal 5-HIAA, but that might have been 
normal because of tha medication that sha was on? 

A Right# alphamathyldopa. 

Q You testified that tha medication she was on would not 
have affected her Sarotonin level or her 3-HTP level but she 
wasn't tested for those. 

Do you recall it? 

A £ don't recall testifying it wouldn't affect her 
Sarotonin level. It would affect her Sarotonin but not 
5-HTP level# but sha wasn't tastad for that because it is a 
conversion of 5-HTP# so the Sarotonin would be elevated — 
the 5-HTP would be elevated# not Serotonin. 

3 She was tested for 5-HTP in March of '83 and it was 
normal? Isn't that correct? 
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Look at Page 104. 

MS. WALTERS* If the jury can turn to Page 104. 
TBS COURT* Jury nay turn. 

TBB WITNESS! What was the number? 

MS. WALTERS! Page 104. 


*Y NS. WALTERS* 

3 Do you see the top entry, "5-HTP within normal liolts*? 
t That was In the — was that in the urine or the blood? 

J Not sure but it says “5-BTP within normal limits.* 

HR* SIRRlDGBs Objection. Counsel is testifying. 
TBS COURT! Sustained. 

Why don't we — I take it you are not going to 
:onclude la the next two or three minutes. 

NS. WALTERS! Probably not. 

THE COURT* Do you have redirect? 

HR. SIRRIDGEt It ell depends, your Honor. 

MS. WALTERS* Actually, I could conclude In the 
text two or three minutes if thsre is not any redirect. We 
:ould conclude and let the witness go. 

HR. SIRR1DG5* Your Honor, Z think we have an issue 
rith a witness that haa to go all the way back to North 
Carolina and ail the way back — and I have a very brief 
redirect and if we can move quickly we can finish quickly. 

MS. WALTERS* I was In the last area, so perhaps we 
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Feldman - cross 10819 

zan finish. 

2 

THE COURTi Ail right. I promised the jury 4i30. 

3 

4 

MR. SIRRIDGEi Thank you. 

5 

JY MS. WALTERSI 

S 

a Mrs. Cipollone was tested for 5-HTP in March of 1983 and 

7 

it was within normal limits? 

3 

A That is a value of 5-HTP in her blood and the other 

9 

value was in her urine. 

Id 

The 5-HTP values in the urine to be a value — but 

11 

I don't find the values in the blood to be a — 

12 

Q You testified to this jury this morning that Mrs. 

13 

Cipollone was not tested for 5-HTP in March of 1983? 

14 

A Hot tested for 5-HTP in her urine is what — 

15 

Q You didn't mention this reading did you, sir? 

IS 

A This is not in her urine. It looks to me like it's in 

17 

her blood. 

13 

0 Is that a measurement of 5-HTF or is it not? 

19 

A Measurements of 5-HTP that appears to be per millimeter 

20 

in her blood end the levels of 5-HTP in the blood are not of 

21 

value like the ones in the urine. 

22 

2 Sir, Mrs. Cipollone's readings on May 19, 1982, her 

23 

blood Serotonin tryptophan in the blood were all normal. 

24 

Isn't that correct? May 1, 1982? 

25 

\ Yes. 
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Feldman * cross 10320 

Q And at that time aha had a moderately sized tumor in her 
body? 

A Right. 

Q If you had teated her on May 19, 1992, you would have 
reported her in the literature aa having a noraal level of 
Serotonin. Isn't that right? 

A No. At that tine she had an elevated level of 5-RIAA. 
Once somebody has any neaaure of Serotonin elevated that la 
shat they say it — 5-HIAA. 

3 That 1* the 15.5? 

A What date? Are you asking me *92 or '81? 

3 Hay of '82 her only measurement at that tine waa a 
aialmal elevation of 5-HIAA, correct? 

A A second measurement was made* 

3 In June of '32? 

A Tea* 

3 In May of 1982 she had a normal Serotonin, normal 
tryptophan level, and you would have reported her as normal 
if you had published her case in the literature, wouldn't 
you? 

A I would have reported her as having an elevated 5-HIAA 
of 15.5 and reported her serum would have been noraal but 
ler urinary 5-BIAA would have been elevated, because it was 
elevated the first time it was measured in '81. 

} In June of '82 her tumor produced 5-8TP, that was what 
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1 

/oa call an atypical carcinoid In — 

2 

K Probably atypical carcinoid in its biochemical sans* in 

3 

'91 also but it wasn't mentioned. 

4 

Q *02. That was consistent with small cell cancer o£ tbe 

5 

lung, isn’t that right? 

$ 

A It’s very rare because as I said# ve only had very snail 

7 

number o £ patients with small cell carcinoaa of the lung. 

3 

Q It was consistent with small ceil cancer of the lung# 

3 

wasn’t it? 


A Consistent but it would be rare. 

11 

0 And in 1903 she had a whole series of biochemical* 

12 

studies and that is in the binder page 104. They tested for 

13 

everything# didn't they? 

14 

A Everything. 

13 

Q Yes. They did s whole series of tests on her in March 

16 

of 1933? 

17 

A They did a aeries of tests. 

13 

0 And all of them were normal? 

19 

A Yes. They were normal at that time, she waa taking tbe 

20 

Aldomet. 

21 

Q That is consistent with small cell cancer# isn't it? 

22 

A She was taking the Aldomet. Also consistent with the 

23 

carcinoid tumor with a patient taking — 

24 

Q I am aware of your testimony. I want to establish# it 

23 

is also consistent with small cell cancer# isn't that 
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1 

correct? 

2 

A Tea. Consistent with small cell cancer because they 

3 

don't usually produce 5-hydroxy tryptophan* 

4 

0 In August of '83 she had a urine test for 5-HIAA and 

5 

that was normal also, wasn't it? 

6 

A What was the date again? 

7 

0 August 1983, that is in the binder at 105* That was 

a 

also normal? 

a 

A Let's see* 

10 

Ye9, it was normal. 2*7. She was on a higher dose 

u 

of a thousand milligrams a day of alphaaethyldopa. 

12 

3 That was also consistent with small cell cancer? 

13 

A Yes. It is consistent with smali cell cancer. 

14 

NS. WALTERS I No further questions. 

15 

NR* SIRRIDGEx Couple of guick ones, your Honor. 

10 

TUB COURT* All right. 

17 

NR, SIRRIDGSi 1 promise. 

18 


19 

REDIRECT EXAMINATION 

20 

BY MR. SIRRIDGSi 

21 

3 Dr. Feldman, Ms. Walters was discussing the tests done 

22 

in 1983, remember that? 

23 

\ Yes. 

24 

3 Did she show you the printout of those tests? 

25 

1 I don't think so Mr. Sirridge. No. 
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} Okay. 

2 

t I saw the lab slip. 

3 

} I want to ask you. Doctor, is thsre any indication in 

4 

the printout of all ttaa tests that wars dona in March of 

5 

1933 as to whether 5-HTF waa tested in tha urina? 

6 

A Thara is no Indication that it was tastad in tha urina* 

7 

3 What was it tastad in? 

3 

A in tha blood* 

9 

3 Is tnat tha document that Ms* Walters gave you and put 

10 

in tha jury book? 

11 

A No* Mias Walters gava aa this lab slip* It was really 

12 

unclear to me. It wasn’t labeled clearly but I suspected it 

13 

was tha blood from ay recollection* 

14 

Q 3o la it your understanding as you testified this 

IS 

morning, as to whether — let aa strike it and try again. 

15 

is it your understanding 5-HTP in the urine was not 

17 

tastad in March of 1983 or later in 1983? 

13 

A Mo, it was not tastad. 

19 

Q Ms. Walters asked you a couple of questions about tha 

20 

diagnostic use of 5-HIAA. 

21 

Are you familiar with tha book Cancer Principles 

22 

and Practice? 

23 

A Yes* I have heard of that book. 

24 

Who is tha author? 

25 

3 Authored by DeVita? 
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X 

A Yes. 

a 

Q I cell your ettention to page 1225 under the diagnosis 

3 

section of carcinoid tutors and ask you whether it indicates 

4 

the — whether it indicates the usefulness of 5-HIAA as a 

3 

diagnostic tool? 

6 

\ Yes. It indicates the value of the 5-HIAA in the 

7 

diagnosis of functioning carcinoids. 

3 

2 Could you read it to the jury? 

9 

K Patients with functioning carcinoids nay have the tumor 

10 

diagnosed by measuring biologically-active products excreted 

11 

>y the tumor. 

13 

24-hour urine excretion of 5-HIAA is the most 

13 

iseful. If 5-HIAA is greater than nine milligrams per 24 

14 

tours in a patient without malabsorption or greater than 30 

13 

lilligrams 24 hours in a patient with malabsorption# the 

15 

diagnosis is confirmed. 

17 

3 bid Mrs. Cipollone have levels of 5-HIAA over nine 

18 

silligreme in 1981? 

19 

\ Yes. 

20 

3 Old she have levels of 5-HIAA over nine milligrams in 

21 

1982? 

22 

V Yes# she did. 

23 

HR. SXRRIDGEs Thank you. NO further questions. 

24 

TUB COURTt Anything further? 

25 

1SCR0S3-SXAHINATI0N 
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BY K3. WALTERS* 

2 

3 Whet is malabsorption? 

3 

A Malabsorpotlon is when things are not absorbed 

4 

adequately from the gastrointestinal tract. 

3 

3 Did Mrs. Cipoilone have malabsorption? 

6 

h l saw no evidence in the chart she had malabsorption. 

7 

ms. WALTERS* No further questions. 

3 

MR. SIRRIOGE* Thank you. 

9 

THE court* You may step down. 

10 

(Witness excused.) 

11 

THE COURT* We will excuse you, members of the 

12 

jury, with the reminder we will not meet till Tuesday at a 

13 

quarter of ten. Rave a very nice weekend. 

14 

Please, because we have a long recess, remember my 

15 

usual admonition about not discussing the case among 

15 

yourselves. Do not permit anybody to oiscuss it with you. 

17 

Do not watch or read or listen to anything about this case. 

13 

Have a nice weekend. 

19 

All rise for the jury, please* 

20 

Good night. Have a good weekend. See you Tuesday, 

21 

quarter of ten. 

22 

Hope the weather stays nice. 

23 

(Jury excused.) 

24 

THE COURT* If there is anything we have to discuss 

25 

se will do it Tuesday, 9*13, unless it is something really 
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1 

emergent* I cannot stay tonight. 

2 

MS. BLEAKLEYs Couple of minor things. 

3 

I want to hand it up, an offer of proof, hut I can 

4 

give it to your clerk, and we are close to the end of our 

5 

case now and we think there ought to he a specific tiae set 

6 

when we are going to he advised. 

7 

I u prepared to advise Hr. Bdell of the balance of 

3 

our case, and we think that we should have a specific time 

9 

set when we will he advised of the witnesses being called in 

10 

the rebuttal, and the documents used of those witnesses. 

11 

THE COURTi Shouldn't we have the sane three^day 

12 

rule? Will that suffice? 

13 

MR, BLEAKLEYs If it ha3 to be, but that means no 

14 

Later than Monday morning or during the day on Monday. 

15 

MR, EDSLLi 1 don't know when their case will end. 

16 

MR. DtEAXLEYi We will never know that and under 

17 

that assumption, you never have to give us the names of 

18 

the — 

19 

MR. EDELLs I would know if I had the names of 

20 

their witnesses and some understanding as to tba anticipated 

21 

Length of tine. That is all I have been trying to find out 

22 

luring the trial. 

23 

THE COURTt I thought that was going to be done 

24 

conight? 

25 

MR. BLEAKLEY 1 Yes. we will tell them who our 
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rebutal witnesses will be. 

MR. ED ELL i Under the three-day rule* 

MR. BLSAKLSYl Otherwise. I won't put it on the — 

MR. EDELLi Who is your next witnesses under the 
three-day rule? 

(No response.) 

MR. BDBLLa Let the record reflect the absence of 
response fro* Mr. Eleakley. 

MR. BLSAXLSYi X will put — x will advise you but 
X a* not putting it on the record. 

MR. SIRRIDOEi This will be a statement for the 

record. 

An offer of proof regarding testimony fro* Dr. 
Jerome Feldman, which was excluded this morning, relating to 
his data on the smoking histories of bis patients with 
malignant carcinoid of the lung. 

It is my understanding that Dr. Feldman would 
testify thet he has seen approximately 17 patients with a 
confirmed diagnosis of atypical carcinoid of the lung by 
pathology. This 17 would be pert of his entire series of 
malignant carcinoids of the lung numbering 21 patients. 

Of these 17 patients. Dr. Feldaen has learned that 
7 were nonsaokers. and 9 were smokers, and 1. a questionable 
smoking history that could not be relied upon for a definite 
categorization as either a smoker or nonsaoker. 


( 
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So tii« total number of atypical carcinoid patients 
mown to Or. Feldman through his research with smoking 
histories numbered 17, and the breakdown as discussed in 
this offer would reflect his findings and his research in 
that particular area. 

It is my belief. Or. Feldman would have testified 
to those statistics and numbers if he had been permitted to 
testify at trial. 

The only point of clarification to this is. Or. 
Feldman did review the pathology charts in order to identify 
those patients with histologically-determinad diagnosis of a 
typical or malignant carcinoid. 

(Court adjourned until May 17, 1988.) 
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